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Sexual Abuse in Nursing Homes
This article describes the common characteristics of sexually abused nursing
home residents and details the many
physical and psychological consequences of sexual abuse. It considers
the victim's ability to report the abuse

At 3:00 a.m. on October 24, 1970, an unknown
assailant brutally assaulted Mrs. Ruby Collier, a 74year-old Louisiana nursing home resident. She sustained contusions and lacerationsnear and in her vagina. A tear of her vaginal wall extended the length of
her vagina into the peritonealcavity. In addition,Mrs.
Collier suffered facial bruises and scratches. As a
result of the attack, a large blood clot and one of her
ovaries were surgically removed. She endured a 40day hospital stay because of her injuries and a subsequent infected surgical incision.1
\

and how to compassionately conduct
the victim interview and collect evidence. Relevant federal and state law is
discussed and various theories of liability are analyzed.

By Elizabeth A. Capezuti and
Deborah J. Swedlow
Elizabeth A. Capezuti, PhD, RN, FAAN is a gerontological nurse practitioner and Associate Professor at the
Emory University School of Nursing in Atlanta,
Georgia. Dr. Capezuti has served as an expert witness
in both civil and criminal nursing home mistreatment
cases.
DeborahJ.Swedlow, JD, MSS, MLPP is an Associate
with Foley, Hoag & Eliot LLP in Boston,
Massachusetts. Ms. Swedlow practices in the firm's litigation and labor employment department.
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lthough Mrs. Collier "unquestionably
painful
and
serious
sustained
injuries," Louisiana's appellate court
\ affirmed a jury verdict finding neither
Sthe defendant nursing home nor its

employees liable for the attack or resulting
injuries.2 In 1971, a private nursing home in
Louisiana was not "an insurer of a patient's safety"
and was not "required to guard against or take
measures to avert that which a reasonable person.
'' 3
. . would not anticipate as likely to happen.
Fifteen years later, in a case involving multiple sexual assaults committed by a nursing home resident's son, the same court affirmed a verdict
against a nursing home reasoning that the facility
had been negligent in failing to notify family members and employees when evidence of sexual
assault first surfaced.4 Today, a nursing home's civil
liability exposure is more complicated. During the
1990s, national print and electronic media as well
as federal and state lawmakers increasingly focused
their attention on protecting nursing home residents from mistreatment, including sexual abuse.
This scrutiny improved detection of sexual abuse
among the nursing home population and spurred
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increased prosecution of the facility and its staff for
these acts.
Sexual abuse encompasses a wide range of acts
ranging from forced penetration to offensive sexual behavior. For the purposes of this paper, however, sexual abuse is limited to rape or sexual assault,
which has been defined in Massachusetts as sexual
intercourse or unnatural sexual intercourse with a
person, during which one is compelled to submit by
force and against his or her will, or compelled to
submit by threat of bodily injury.6 The legal definition, however, varies from state to state.
Victim Profiles
The three most common nursing home sexual
abuse victim profiles include the physically disabled older resident, the cognitively impaired resident, and the physically impaired younger resident.
Studies highlight the significant impact these
victim profiles have on jurors. One study concluded that jurors might render a harsher judgment
against a defendant if the rape victim is old and/or
dependent.7
PhysicallyDisabled Older Resident
One of the authors, Elizabeth A. Capezuti, served
as a nurse consultant in the case of Mrs. Jane Doe
who was admitted to a nursing home for physical
rehabilitation of her right arm following a fracture.
During her six-week stay, the head of a facility
department raped her approximately ten times.
Although Mrs. Doe was not mentally impaired, she
did not report the repeated rapes because she was
afraid of the rapist's reprisal and felt shame over
the acts. The parties reached an out-of-court settlement in this case.8
CognitivelyImpaired Resident
Consider, for example, the sexual abuse of a cognitively impaired nursing home resident with
Alzheimer's disease or other dementia. Behavioral
reactions are similar to those of the cognitively
intact resident, including avoidance and hyperarousal symptoms when confronted with a person
similar to the assailant.' The major difference is
that the cognitively impaired resident is unable to
describe the assault event, the fears, or the feelings
of helplessness.' Instead, the demented abuse victim displays new and troublesome behaviors that

reflect his or her emotional distress post-rape,
including disorganized or agitated behaviors, sleep
disturbance, and extreme avoidance of certain staff
members."

PhysicallyImpaired Younger Resident
In this category, the younger resident may have a
physical impairment due to a chronic neuromuscular disorder such as multiple sclerosis or amyotrophic lateral sclerosis (also known as ALS or
Lou Gehrig's disease). Another possibility is physical impairment as a result of trauma such as paralysis secondary to a gunshot wound to the spine. In
Andrea N. v. Laurelwood Convalescent Center,2
an eighteen-year-old disabled resident, institutionalized after being seriously injured in a car accident, was raped by another nursing home resident.
The young victim, Andrea, was bedridden and
physically incapable of caring for herself. She communicated with family only through gestures and
smiles. Andrea's family noticed that she seemed
restless, cried often, and had missed her menstrual
periods. Pregnancy was confirmed, rape assumed,
and an abortion followed. 13 Liability was based on
the facts that the offending resident had been
known to molest other residents and that the facility failed to take action.14

Physical and Psychological Consequences
Sexual abuse has profound physical and psychological consequences as summarized in Table 1.5

Physical Consequences
Studies conducted in hospital emergency departments report that between one-quarter and twothirds of rape victims sustain physical injuries. 6
Several studies demonstrate that older women are
more likely, when compared to younger victims, to
have injuries of the genitalia 7 and increased frequency of vaginal lacerations or tears; one-quarter
of such injuries requiring surgical repair.8
Decreased strength of the vaginal tissue due to
reduced estrogen in postmenopausal women is the
major contributor to genital tract trauma.' 9 Genital
trauma may result in vaginal bleeding as well as
swelling, bruising, abrasions, and lacerations of the
genital area. Appropriate treatment for pain should
be administered as well as antibiotic therapy for
possible sexually transmitted disease.
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Table 1. Signs and Symptoms of Sexual Assault
Physical
Vaginal and/or rectal bleeding
Vaginal and/or rectal discharge
Genital, rectal, or urinary irritation, injury, infection, or scarring
Presence of sexually transmitted disease
Pregnancy (in premenopausal resident)
Psychological/Emotional
Denial and disbelief (especially immediately following the assault)
Embarrassment and humiliation
Intrusive recurrent recollections about the
assault
Difficulty making decisions to seek medical assistance or counseling
Intense fear reaction such as physical (e.g., combative) or verbal aggression (e.g., cursing) to persons that look like the assailant
Guilt, self-blame, low self-esteem
Anxiety (e.g., mild expression of apprehension,
exaggerated startle response, panic attack)
Depression (crying, sobbing or "flat affect," i.e.,
demonstrating little or no emotion)
Expressions of hopelessness or helplessness
Phobias or avoidance behaviors (fear of being alone,
in a crowd, indoors, outdoors, or global fear of
everyone)
Anger (feelings of resentment to homicidal rage
against the assailant)
Related Physical Abuse
Bruises, abrasions, lacerations of the neck, trunk, or
extremities
Fractures
General body soreness or specific sites vulnerable
during the attack
Exacerbation of underlying chronic illness such as
hypertension and diabetes
Fatigue
Rope burns of wrist and/or ankles (where victim
was tied down during assault)

Other forms of physical abuse often accompany rape. Trauma consequences can be linked to the
victim's health status prior to the rape. For example, a woman with osteoporosis whose chest was
held down by the assailant is likely to have rib fractures. Also, the injuries or stress associated with the
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assault can exacerbate symptoms of underlying
20
chronic illness such as hypertension and diabetes.
Psychological,Emotional, and Behavioral
Reactions
Psychological, emotional, and behavioral reactions
to rape have been described as rape trauma syn22
drome 2' or post-traumatic stress syndrome.
During the period initially following the rape, victims are in psychological shock, expressing denial
and disbelief. 23 Victims are next consumed with
feelings of anxiety, anger, fear, and eventually,
hopelessness.24 These feelings may manifest as
depression as well as phobias. 2 The latter may be
expressed as a fear of being alone or excessive reaction to those with similar characteristics of the
rapist. For example, the sexually abused nursing
home resident may refuse to be bathed or dressed
by a nurse's aide whose physical characteristics
resemble those of the rapist.26
After caring for the victim's immediate physical
injuries, psychological and emotional reactions
must be addressed through crisis counseling. The
goal of treatment is to assist the victim in regaining
his or her emotional and social equilibrium and
returning to prior levels of functioning.2 7 After the
immediate postassault period, many victims, especially those with continued symptoms of anxiety
and depression, benefit from psychological counseling and psychopharmacological therapy.28 The
latter includes antidepressant, anti-anxiety, and
hypnotic agents. 29 In a clinical study of a rape victim with dementia, an antidepressant successfully
reduced behavioral symptoms of verbal and physical aggression. 0 Psychopharmacological drug treatment for rape trauma syndrome, however, has not
undergone rigorous empirical investigation.3 '
Victims, as well as family members, should be
offered counseling, preferably from an agency outside the facility with expertise in rape trauma syndrome. Victim acceptance of counseling may
depend on an introduction of the counselor by a
trusted family or staff member. Recognize that the
victim may not feel comfortable talking to a nursing home staff member about the assault experience. The victim and his or her family may want to
leave the facility immediately. The nursing home
should be prepared for this decision and assist the
victim in relocation.
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Victim's Ability to Report Sexual Abuse
The sexual abuse victim's age, assault history, physical status, and cognitive ability affects the ability
to report the abuse. Social values of the victim's age
cohort or generation also may influence the
response. Viewing the sexual victimization as
2
shameful reduces the victim's likelihood to report.
One victim related, "I should have told you the
first time but I was scared ...I believed it was my
cross to bear."33 Socioeconomic status as well as
ethnicity and race may influence the victim's willingness to report the rape or, when reported by others, to discuss the assault. Race may play a key role
in the rapist's ability to instill fear in the victim and
delay reporting of the sexual assault. Consider the
repeated rape of an older African-American
woman by a blond-haired, blue-eyed white man
whose racial epithets contributed to the victim's
fear of reporting. 4 The older black woman firmly
believed that no one would believe her accusations
levied against a white man.3" Fear of retaliation
may have deterred this victim, as well as her family, from legally pursuing the issue.
Interviewing the Sexual Abuse Victim
The nursing home administrative staff must know
that the final determination of sexual assault lies
with the state or local agency (for example, police,
state health department, or adult protective services) and is not solely dependent on the facility's
own internal evaluation. Staff members lacking
specialized training in this area should not be
allowed to conduct numerous "interrogations" of
the victim. The evaluation of the sexual assault case
must be done in a thoughtful, yet systematic manner. It should not be a second assault on the resident with multiple interviews and examinations.36
Rather, the victim assessment should seek to reduce
the trauma or, at the very least, lead to appropriate
treatment as soon as possible. Law enforcement
personnel (preferably of the same sex as the victim)
with specific training in this area should conduct
the victim interview in a supportive environment.37
In most localities, a rape crisis counselor can assist
the police officer in the interview while also providing psychological and emotional intervention. A
family member or trusted staff member should
introduce the police officer or counselor to the victim to facilitate rapport between the interviewer
and the victim. 8 If the victim does not feel safe discussing her experience at the nursing home,

Elder's Advisor

arrange transfer to another more comfortable location.39
The resident in early stages of dementia may
only be able to describe some parts of the assault
and, therefore, the story may be dismissed as inaccurate. 0 Do not discount a demented victim's
repeated recitation of the same information (for
example, "I've got to get away from him ... he's
bad . . . I'm afraid").4' Also, any victim, regardless
of mental status prior to the rape, can experience a
period of crisis following the rape that may mimic
confusion or disorientation. 2 Thus, full disclosure
of the sexual assault may not occur immediately;
the victim may take several weeks before being able
to describe the event.43
Evidence Collection
Only clinicians with rape assault assessment training, expertise in the collection of specimen evidence, and compassionate communication techniques should examine the sexual abuse victim.
Many university-affiliated or trauma-certified medical centers have specialized rape examination centers. Evidentiary examinations can also occur in a
local emergency department, rape crisis center, hospital clinic, private office, or on-site at the nursing
home by a specially trained sexual assault nurse
examiner." The timing of the examination is critical. One clinical study reports that sperm were present up to twenty-four hours after an assault." The
increased prevalence of vaginal injury and bleeding
in postmenopausal women, however, may reduce
46
the time that sperm are motile in the vagina.
The nursing home should not collect or store
evidence without the direction of specially trained
law enforcement officers or other agency responsible for the investigation. Related evidence such as
clothing and bed linens must be stored in a paper
bag because plastic retains moisture that encourages bacterial growth that may destroy the integrity of body fluid evidence. 47 The facility should keep
potential evidence until it is determined not useful
to the investigation. 48 4Destroying
evidence may
9
increase facility liability.
Relevant Laws
Nursing home residents are theoretically sheltered
by a broad web of protective laws and regulations
at the federal and state levels. Nursing homes,
administrators, and facility employees are all subject to varying levels of criminal and civil liability
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as well as civil penalties and fines for failing to
abide by reporting and investigatory requirements.
Attorneys prosecuting or defending against nursing
facility-related sexual abuse allegations should
understand the entire protective scheme to both
vindicate and protect the rights of victims, nursing
homes, and employees accused of sexually abusing
residents.
Federal Law and Regulation
Detection of nursing home abuse and the regulation
of nursing facilities changed radically in 1987 with
passage of the Omnibus Budget Reconciliation Act
(OBRA '87).' ° OBRA '87 established a Nursing
Home Bill of Rights for residents of Medicaid and
Medicare certified facilities." The Nursing Home
Bill of Rights states that residents, among other
things, have the right to be free from physical and
mental abuse. 2
Federal regulations mandate reporting of "all
alleged violations involving mistreatment, neglect
or abuse, including injuries of unknown source" to
nursing home administrators and to other officials
in accordance with state law. 3 Moreover, the nursing home "must have evidence that all alleged violations are thoroughly investigated and must prevent further potential abuse while the investigation
is in progress." 4 Investigation results must be
reported within five working days of the incident to
statutorily designated parties."
The federal Nursing Home Care Act, enacted
as part of the OBRA '87, established a national
56
standard of care applicable to nursing home care.
The federal statutory and regulatory scheme
requires that nursing facilities promote the maintenance and enhancement of residents' quality of
life. 7 "Each resident must receive and the facility
must provide the necessary care and services to
attain or maintain the highest practicable physical,
mental, and psychological well-being" for individual residents.18 Neither OBRA '87 nor its companion regulations establish a private cause of action
for standard of care violations. Therefore, victims
of nursing home abuse rely on state statutory civil
remedies or tort remedies to redress their injuries.
State Law and Regulation
Reporting and InvestigatingSexual Abuse
Some state laws supplement federal reporting and
investigatory regulations with more rigorous

schemes for detecting, investigating, and reporting
allegations of sexual abuse. For example, in
Wisconsin, upon receiving a report of abuse,"9
county agencies charged with oversight of the state
elder abuse reporting system must begin their
investigation within five days. 60 If the allegation
involves an elder nursing home resident, the county agency must report the incident within twentyfour hours to the state department of social services, who in turn must commence an investigation
6
within twenty-four hours. '
In New Hampshire, any person having reason
to believe that an incapacitated adult has been subjected to physical abuse shall report the incident(s)
to the State Department of Health and Human
Services.62 This reporting obligation is taken seriously; any person who knowingly fails to make a
report as required is guilty of a misdemeanor.
California, like New Hampshire, requires care custodians, health practitioners, adult protective services personnel, and law enforcement personnel to
6 4
report elder abuse.
Adult Protective Services
With encouragement, although not financial assistance from the federal government, all fifty states
have passed some form of an adult protective services (APS) act, designed to, among other things,
investigate reports of abuse, neglect, or exploitation, and to assist in obtaining protective services
for endangered adults. 5 The level of protection and
the quality of APS programs vary from state to
state. States independently classify service eligibility and may define abuse, neglect, or mistreatment
differently. All states define elder abuse to include
physical abuse. However, sexual abuse may be categorized as physical abuse or may be a separate
type of abuse.6 6 Forty-two states require mandatory reporting of suspected or actual abuse. 7
Penalties for violations of the APS schemes
vary. Alabama, California, Georgia, Michigan, and
Rhode Island, for example, provide for civil fines
and/or jail time. 8 Violators in Arkansas, Arizona,
New Hampshire, and Texas are guilty of a misde69
meanor.
APS laws establish a de facto standard of care
for nursing facilities to meet when presented with
abuse allegations. Nursing home employees,
administrators, and owners who do not satisfy APS
obligations may be exposed to increased civil liability for resident abuse. Compliance with APS
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laws will not immunize a nursing facility from liability; however, the converse may be true.
State Nursing Home/InstitutionalAbuse Laws
Not all APS laws protect elderly nursing home residents. Therefore, many states have separate abuse
prevention laws that respond to the threat of nursing home abuses. These facility-based abuse laws
require reporting and investigations of elder abuse
incidents. For example, in Massachusetts and
Illinois, physicians, medical interns or residents,
physician assistants, registered nurses, licensed
practical nurses, and nurse aides, among others,
who have reasonable cause to believe that a nursing home resident has been abused, must report
such abuse to the proper authorities.7"
State Registries
A number of states maintain a centralized listing of
all abuse reports and information concerning any
subsequent investigation.7" This system hopes to
avoid the fragmentation of information or a failure
to follow up on repeated reports of potential
abuse.7" Some state laws establish a statewide registry of abusive nursing home aides. The Texas
Department of Human Services, for example,
maintains a nurse-aide registry to verify, monitor,
and track the employability of nurse aides who are
in direct patient contact with vulnerable persons.73
Theories of Liability
Despite significant federal and state regulation of
the nursing home industry, some facilities are
unable to provide adequate levels of security,
supervision, and training to prevent sexual abuse of
elderly and incapacitated residents. Courts fill the
gap when administrative mechanisms fail to protect nursing home residents-resolving civil disputes between nursing homes and the victims (and
victims' families).
Traditional tort remedies are a viable means of
addressing nursing home culpability for the sexual
abuse of facility residents. Whether the alleged perpetrator is a stranger, visitor, or employee of the
facility, attorneys representing victims and families
should consider several tort theories, including, traditional negligence, negligent hiring and supervision, and vicarious liability or respondeat superior.
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Negligence
Negligence requires that an injured party establish
that the defendant had a duty of care, which was
breached and proximately caused the injuries. In
the context of a civil suit brought by a nursing
home resident against the facility for injuries sustained as a result of sexual abuse, the resident must
establish that the nursing home, in its caretaker
capacity, failed to adequately protect the resident
from a foreseeable harm.
In general, one owes no duty to control the
conduct of a third person to prevent that person
from causing physical harm to another unless a
"special relationship" exists between the actor and
the third person that imposes a duty upon the actor
to control the third person's conduct, or a special
relationship exists between the actor and the other
that gives to the other a right to protection. 4
Nursing homes have a special relationship with
their residents. Relying on a special relationship
between a resident and a nursing home, an appellate court affirmed a verdict against a facility in a
case in which one resident attacked another resident.7"
A nursing home's duty and responsibility to
protect vulnerable residents is limited by the legal
concept of foreseeability.76 Sexual assault, like other
intentional and criminal conduct, is foreseeable if
the harm at issue is within the range of expectability. In Niece v. Elmview Group Home, the
Washington Supreme Court relied on the special
relationship between a group home for the developmentally disabled and its residents in holding
that prior sexual assaults at the home, facility policy prohibiting unsupervised contact with residents, and legislative recognition of sexual abuse in
nursing homes, demonstrated that sexual abuse by
a staff member was a foreseeable hazard against
which the facility should have taken precautions.77
In Shepard v. Mielke, a resident was sexually
assaulted by a person who was visiting another resident.7 1 In denying summary judgment to the nursing home defendant, the court noted a triable issue
existed as to the foreseeability of the occurrence.79
Significantly, the physically incapacitated resident
could not lock her doors or screen visitors." Thus,
the facility had a responsibility to take measures to
protect her."1
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It may be more difficult to establish the foreseeability of sexual assault than a duty to care for
and protect vulnerable residents from known or
knowable harms. Evidence of prior assaults at the
facility, institutional policy regarding the kinds of
contact with vulnerable residents, poor or nonexistent security, slack hiring procedures, and legislative definitions of elder abuse that incorporate sexual abuse advance foreseeability arguments.

Negligent Hiring, Retention, and Supervision of
Employees
A nursing home has a duty to exercise reasonable
care in selecting and supervising medical and nonmedical personnel. 2 Federal regulations prohibit
facilities from hiring individuals who have been
found guilty of abuse, neglect, or mistreatment or
who have a finding entered into the state nurse-aide
registry concerning abuse13 In addition, federal law
requires facilities to report to state licensing
authorities any knowledge of legal proceedings
against an employee that indicates "unfitness for
84
service as a nurse aide or other facility staff.
In Deerings West Nursing Center v. Scott," a
Texas court found a nursing home liable for an
assault on an elderly visitor committed by an unlicensed aide with past criminal convictions for theft.
The court reasoned that the "basis of responsibility under the doctrine of negligent hiring is the
employer's own negligence in hiring or retaining in
its employ an . . . employee who the employer
knows or... should have known was incompetent
or unfit, and thereby, causing an unreasonable risk
86
of harm to others.
The first step in preventing sexual abuse and
reducing facility exposure to liability involves
establishing rigorous hiring and supervision policies that meet and exceed state and federal regulations regarding background checks and credentialing. Second, staff training should include sexual
abuse prevention.8 7 Early detection of sexual
assault requires staff to be knowledgeable to the
signs and symptoms referenced in Table 1. Finally,
the facility should provide adequate staffing and,
most importantly, adequate supervision of staff to
deter assaults on residents.88

Respondeat Superior and the Non-Delegable
Duty Exception
The doctrine of respondeat superior imposes liability, where none would otherwise exist, on an employ-
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er for the wrongful acts of employees committed
within the scope of employment.89 Employers are
traditionally immune from liability for acts performed on the employee's own initiative. While sexual abuse is certainly not an act committed within
the scope of employment, the doctrine of respondeat
superior has been applied successfully to hold nursing homes and health care providers liable for the
sexual assaults committed by facility employees."
In Stropes v. Heritage House Children's Center
of Shelbyville, Inc., a staff member sexually
assaulted a severely retarded nursing home resident. 1 The employee, a nurse's aide, was expected
to bathe, feed, and care for the resident. 2 The aide
entered the resident's room during his shift,
stripped the sheets, and performed oral and anal
sex upon the resident." The aide stopped when he
heard a sound from the resident, a minor, indicating he was in pain.94 The Indiana court, upholding
a claim based on respondeat superior, extended the
non-delegable duty exception to the health care
provider-patient relationship."
The non-delegable duty exception imposes liability on an employer for the acts committed by an
employee, even if outside the scope of employment,
but premised on the control and autonomy surrendered by the plaintiff. This exception is most frequently applied to common carriers and innkeepers. The justification for the exception is that passengers and guests surrender control and autonomy
to the carrier and the innkeeper for the period of
the accommodation. 6 Given the lack of autonomy
and control the plaintiff had in Stropes, as well as
his level of dependence on the nursing home for his
care, the court found that the nursing home
assumed a duty to provide care and protection, one
that it could not delegate or deny simply because
the conduct was arguably outside the scope of the
aide's employment. 7
Not all courts accept the extension of the common carrier/innkeeper non-delegable duty exception. Washington,9 8 Montana,99 and Oregon' °°
reject the doctrine's application to health care
providers largely based on deference to legislative
authority. The doctrine remains, however, intriguing and one which plaintiffs are likely to continue
to explore.
Criminal Statutes
Although this article addresses civil liability for
sexual abuse of primarily older nursing home resi-
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dents, nursing home administrators, nurses, and
staff members may be exposed to significant criminal liability as well. In addition to traditional criminal prosecution for assault, battery, and sexual
assault/rape, a number of states have enacted
statutes that make the commission of assault or
battery on an older adult person or nursing home
resident an aggravated offense with enhanced
penalties.' Such statutes have generally survived
constitutional challenges brought on due process
and equal protection. 2

Conclusion
As law enforcement personnel, government agencies, and nursing home advocacy groups respond to
this horrific crime, nursing homes are increasingly
held responsible for sexual abuse in their facilities.
Nursing homes are obligated to provide a safe environment that minimizes the likelihood of sexual
abuse of their vulnerable residents.
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